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I.  INTRODUCTION 

This matter comes before this Commission on the appeals of various parties to the 

consolidated disciplinary appeals of Officers Devin Sparks (“Sparks”) and Randy T. Murr 

(“Murr”) (collectively, “Officers”) after a majority decision by a panel of three Hearing Officers 

(“Panel”). 
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In the appeal of 11 CSC 03A-2, Appellant Sparks appeals three issues: (1) whether the 

rescission of his original disciplinary order by then-Manager of Safety Ron Perea and the 

Department of Safety was reasonable; (2) whether the Panel erred in concluding he used 

inappropriate force in violation of RR-306; and (3) whether the Panel erred in concluding he 

committed a deceptive act in violation of RR-112.2. 

In the appeal of 11 CSC 04A-2, Manager of Safety Alex J. Martinez (“Manager”) appeals 

a single issue: (1) whether the Panel erred in concluding Murr did not commit a deceptive act in 

violation of RR-112.2.  Cross-Appellant Murr cross-appeals a single issue: (1) whether the 

rescission of his original disciplinary order by then-Manager of Safety Ron Perea and the 

Department of Safety was reasonable. 

For the reasons set forth below, we affirm the Panel conclusion that then-Manager of 

Safety Perea and the Department of Safety exercised their authority to rescind the Officers’ 

original orders of discipline in an appropriate manner.  We also affirm the Panel conclusions that 

Sparks used inappropriate force in violation of RR-306 and committed a deceptive act in 

violation of RR-112.2.  The Panel conclusion that Murr did not commit a deceptive act in 

violation of RR-112.2 is reversed, and we reinstate the penalty of dismissal from the Denver 

Police Department imposed by former Manager of Safety Garcia. 

II.  FACTUAL BACKGROUND 

This Commission adopts the factual findings set forth in the Panel’s Findings, 

Conclusions, Decision and Order (“Panel’s Order”).1

                                                 
1 Many events described in this Section were filmed by a high activity location observation 
(“HALO”) camera nearby.  Both the Panel and this Commission viewed the HALO video as part 

  See Panel’s Order at 8-16.  The Panel’s 
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Order contains detailed findings of fact.  For purposes of this Decision and Order, no need exists 

to reiterate all facts found by the Panel.  Rather, such of those facts as illuminate this 

Commission’s determinations are set out below. 

A. The Incident at 5 Degrees Nightclub 

The events underlying these appeals occurred on the evening of April 4, 2009.  Murr was 

working off-duty, in uniform and carrying his usual police gear, at the 5 Degrees Nightclub in 

LoDo.  Around midnight, Scott Crocker, the head bouncer at 5 Degrees, received a report that 

two men — Michael DeHerrera and Shawn Johnson — caused a disturbance by their use of the 

women’s restroom and refusal to leave after being directed to do so.  Personnel of 5 Degrees 

escorted DeHerrera and Johnson out of the nightclub and onto the sidewalk, where both men 

became agitated and belligerent with patrons and 5 Degrees staff. 

At this point, Murr intervened, ordering DeHerrera and Johnson multiple times to leave 

and go home.  Both men refused.  Murr then ordered DeHerrera individually to leave.  

DeHerrera responded by punching Murr in the chest.  Murr then pushed DeHerrera, who fell to 

the ground, continuing his cursing and yelling at Murr.  Murr was then approached by Johnson, 

who began yelling at Murr.  Murr ordered Johnson to leave at least two more times, but Johnson 

refused and then punched Murr twice in the chest after Murr tried to put him under arrest.  Murr 

then called for cover officers, and Johnson turned and ran across the street, where he was tackled 

by Gabriel Esquibel, a citizen who pursued him at Murr’s direction.  Murr then approached 

Johnson, who was still on the ground after being tackled, and engaged in efforts to subdue 

Johnson on the ground and arrest him. 
                                                                                                                                                             
of their review of these matters.  Even though the HALO camera does not record audio, the 
HALO video provides important evidence on certain events. 
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As Murr was subduing and arresting Johnson, Sparks and Officer Armando Jaramillo 

arrived on the scene in response to Murr’s call for cover officers.  These new arrivals walked to 

Murr and Johnson.  Murr looked up and noticed DeHerrera, now on Murr’s side of the street 

after crossing the street.  DeHerrera was talking on his cell phone as he walked.  Murr pointed at 

DeHerrera, who was standing about 5-10 feet away from Sparks, and told Sparks and Jaramillo 

that DeHerrera “needed to be arrested” because he punched Murr as well. 

Sparks left his position near Johnson and walked deliberately over to DeHerrera, who 

was still talking on his cell phone at the time with his phone in his right hand as Sparks 

approached him.  Murr, however, turned his attention back to Johnson and did not observe the 

events that transpired between Sparks and DeHerrera. 

Sparks gave repeated commands to DeHerrera to stop using his cell phone and told 

DeHerrera he was under arrest.  DeHerrera ignored Sparks and turned away from Sparks, raising 

his left arm slightly, but did not try to strike Sparks or act in a threatening manner towards 

Sparks, engaging in “defensive resistance” without evidence that he was actually preparing to hit 

Sparks.  As DeHerrera turned away, still talking on his cell phone, Sparks reached for 

DeHerrera’s left arm, turned to face DeHerrera, grabbed DeHerrera’s right arm with his left arm, 

simultaneously grabbed at the back of DeHerrera’s neck with his other arm, and used both of his 

arms to push DeHerrera down and to throw him off the sidewalk into the street.  This manner of 

taking down DeHerrera did not constitute a department-approved “arm bar” takedown method. 

DeHerrera hit the ground partially on his left side.  DeHerrera’s head slammed into the 

asphalt and left a pool of blood, and he rotated until he was face up on the ground, rolling his 

arms up toward his face in a “fetal type position.”  Sparks then moved towards DeHerrera on the 
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ground, grabbed DeHerrera’s face with his left hand, grabbed DeHerrera’s knee with his right 

hand, and pressed DeHerrera’s face and knee away from each other into the pavement, moving 

DeHerrera into a face-down position on the pavement.  While DeHerrera was on the ground, he 

did not aggressively resist arrest or attempt to hit Sparks.  Sparks, however, perceived 

DeHerrera’s moving of his arms into the fetal position as aggressive, as preparation to grab or 

assault Sparks, so Sparks employed his SAP baton to strike DeHerrera repeatedly in the “meaty” 

part of DeHerrera’s thigh, while DeHerrera was in a face-down position.  Sparks explained this 

as his effort to subdue DeHerrera for arrest.  For at least part of the time Sparks was striking 

DeHerrera with his SAP, DeHerrera was laying on the pavement, on his stomach, motionless, 

and with his right cheek on the pavement.  Sparks struck DeHerrera with his SAP a total of 9 or 

10 times, causing DeHerrera additional injury.  Witnesses to the incident recalled that, during the 

incident, DeHerrera repeatedly yelled to the Officers that he was not resisting arrest. 

Murr handcuffed Johnson, then came over to DeHerrera and began securing DeHerrera’s 

hands behind his back.  After DeHerrera was subdued and handcuffed, and after Sparks stopped 

using his SAP, Sparks picked up DeHerrera from the ground by his arms and walked him over to 

a police car, in what appeared to be “an unnecessary and overly forceful method” of taking 

DeHerrera to the car.  DeHerrera was then driven to Denver Health Medical Center for treatment 

of his injuries, including a head injury, loss of consciousness, multiple abrasions/ lacerations to 

the face, contusions to the face and lower extremity, and alcohol intoxication. 

B. The Write-up, Internal Investigation, and Initial Discipline 

Sparks was responsible for drafting the General Sessions Summons and Complaint 

(GSSC) for DeHerrera, while Murr was responsible for drafting the GSSC for Johnson.  Sparks 
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reported the following: Sparks responded to Murr’s call for cover, and upon his arrival he was 

advised that Johnson punched Murr, that DeHerrera was going to jail, and that DeHerrera was 

interfering with Murr’s arrest of Johnson; DeHerrera was about one foot away while Johnson 

was being arrested, and Sparks advised DeHerrera numerous times to “get back” but DeHerrera 

refused; Sparks attempted to detain DeHerrera, but DeHerrera tensed up, made a fist, and bladed 

his body; DeHerrera then spun to his left and tried to strike Sparks in the face with a closed right 

fist; Sparks took DeHerrera to the ground, and DeHerrera tried to strike him again; and Sparks 

told DeHerrera several times to put his hands behind his back and stop resisting until the officers 

finally brought DeHerrera into compliance. 

On April 4, 2009, not long after the incident, Sergeant Perry Speelman conducted a Use 

of Force investigation and prepared a Use of Force Report relating to the incident.  Speelman 

sought a statement from DeHerrera, but indicated it was difficult to do so because of DeHerrera’s 

level of intoxication.  Speelman tried to get a statement from Johnson, but Johnson was 

uncooperative.  Speelman also obtained a statement from Murr, who confirmed Johnson punched 

him, did not mention whether DeHerrera also punched him, and stated he asked Sparks to arrest 

DeHerrera.  Murr also stated that when Sparks approached DeHerrera, DeHerrera attempted to 

punch Sparks, then Sparks took DeHerrera to the ground. 

In June 2009, Sparks was interviewed by the Internal Affairs Bureau (“IAB”) and 

recounted a story with details similar to the one reported on his GSSC: DeHerrera needed to be 

arrested because he was interfering with Murr’s arrest of Johnson; DeHerrera was about one or 

two feet away and was telling the person on the phone to “get down there and help him out”; 

DeHerrera resisted arrest, tensed up, made a fist with his right hand, and bladed his right 
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shoulder away from Sparks; DeHerrera turned towards Sparks and tried to strike Sparks with a 

closed right fist; Sparks took DeHerrera to the ground using a “departmentally approved arm bar 

takedown,” and DeHerrera tried to punch him again while on the ground; DeHerrera continued 

to resist arrest while on the ground, so Sparks had to use his SAP to strike DeHerrera in the 

upper thigh area to attempt to gain compliance until DeHerrera was subdued.  When confronted 

with the HALO video during the interview, Sparks “attempted to create post hoc rationalizations 

for the events.”  He never accepted that the HALO video was “completely inconsistent” with his 

statements in his GSSC and during his June and September 2009 IAB interviews. 

Murr also was interviewed by the IAB in June 2009.  In the interview, Murr claimed he 

actually saw DeHerrera try to hit Sparks.  When confronted with the HALO video during the 

interview, however, Murr changed his statement, saying, “I don’t know.  I know I can — I can 

tell you what I remember, Sarge, that I thought I saw him try to hit Sparks and I saw Sparks 

dump him . . . .”  Murr then admitted to having his back turned to Sparks and DeHerrera, 

meaning he was in no position to see whether DeHerrera tried to hit Sparks.   When asked to 

describe the disconnect between his initial statement and the HALO video, Murr said, 

I don’t want to — I don’t want to say I saw him and now in this report, I didn’t 
because now I’m setting myself up — you know what I mean? . . .  And that’s 
what I remember and I thought I remember at this time and that’s why I put it 
down here.  Now that I see this and I can reflect on this, I can tell you exactly 
what I saw.  But this was from my memory a couple months ago.  And that’s why 
I don’t want to set myself up to fall down because in here I said I saw him do that 
and that’s what I thought I remembered seeing. 
. . . . 
I’m not a machine — I’m a human being and I can only go with my memory and 
I’ve nothing to hide.  And I know there’s a camera there . . . .  And I’ve known 
there’s been cameras there forever and I could care less if somebody else is 
videotaping me, you know, because I — I’m going to — if I did something, I did 
something, and I said in my statement that I did strike [Johnson] in the face.  And 
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that’s one thing about me, Sarge, I’ll tell you, if I do something, I’ll — I’m going 
to tell you, you know so. 
 
In another IAB interview in September 2009, Murr stated he merely assumed DeHerrera 

took a swing at Sparks, but that he did not actually see it happen, and that his assumption was 

based on the fact that Sparks took DeHerrera to the ground and into custody.  Murr also claimed 

that after the incident he remembered Sparks telling him DeHerrera tried to hit him. 

On July 19, 2010, then-Manager of Safety Perea issued the following disciplinary orders: 

(1) for Sparks, a loss of twenty-four hours for a violation of RR-102.1 as it pertained to 

Operations Manual Section 109.01(2)a.1, Quality Requirements; and (2) for Murr, a three-day 

suspension for a violation of the same provision.  Neither Officer appealed his July 19, 2010 

disciplinary order. 

C. The Rescission, Additional Internal Investigation, and Subsequent Discipline 

Once the discipline against Sparks and Murr was issued, the HALO video became public 

pursuant to an Open Records Act request.  Within twenty-four hours of the HALO video’s 

release, Perea learned the Independent Monitor and city officials were taking an interest in the 

case.  Perea spoke with them.  Perea also learned new witnesses came forward, although Perea 

did not know what these new witnesses might say.  On August 19, 2010, thirty-one days after the 

original disciplinary orders were issued, Perea rescinded those orders and reopened an 

investigation into the Officers’ conduct.  Perea resigned soon after, with no further involvement 

in the investigation. 

The new witnesses were Vanessa Shaver and Hasan Aoutabachi.  Upon being 

interviewed, they added to the record their recollections that DeHerrera said he was not resisting 

and their observations that DeHerrera did not in fact resist or attempt to hit Sparks, either while 
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talking on his cell phone or after Sparks took him down to the pavement.  Shaver and Aoutabachi 

“were, or could have been, known at the time of Manager Perea’s original decision,” according 

to the Panel.  The testimony of Shaver and Aoutabachi provided the only possible “new and 

material” evidence for the Manager’s rescission of the Officers’ original disciplinary orders. 

In the course of this follow-up investigation, Sparks was re-interviewed by Captain 

Ronald Saunier.  In this interview, Sparks recounted a similar version of events, in that he 

maintained: DeHerrera was going to throw a punch when Sparks approached him; DeHerrera 

aggressively continued to resist arrest on the ground; Sparks did an arm bar takedown of 

DeHerrera; Sparks used the SAP appropriately and in a justified manner because DeHerrera 

continued to resist; and Sparks appropriately took DeHerrera to the patrol car by DeHerrera’s 

arms because DeHerrera was refusing to get up and going limp.  Sparks denied discussing with 

Murr how to fill out the paperwork. 

Murr also was re-interviewed by Saunier.  In this interview, Murr stated that he did not 

see DeHerrera hit or attempt to hit Sparks, rather merely thought he saw it, but that after viewing 

the HALO video he realized his perception was wrong.  Murr attributed his faulty perception to 

the chaos of the incident — fast breathing, tunnel vision, nervousness, adrenaline dump, cold 

sweat, chasing down Johnson, having been hit by Johnson and DeHerrera, and having DeHerrera 

return to the scene.  Also in this interview, Murr attributed the differences between his original 

statement and the HALO video to a failed perception based on seeing movement and making 

assumptions about that movement, and not to Sparks or anyone else telling him DeHerrera tried 

to hit Sparks.  Murr denied lying on the paperwork to justify DeHerrera’s arrest and denied 

coordinating with Sparks to ensure all the facts were documented in both reports. 
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On March 25, 2011, after the additional investigation concluded, then-Manager of Safety 

Garcia issued the following disciplinary orders: (1) for Sparks, thirty days’ suspension without 

pay for a violation of RR-306, Inappropriate Use of Force;2 (2) for Sparks, termination for a 

violation of RR-112.2, Commission of a Deceptive Act;3

III.  PROCEDURAL HISTORY 

 and (3) for Murr, termination for a 

violation of RR-112.2, Commission of a Deceptive Act.  Murr was not disciplined in connection 

with Johnson’s arrest. 

After Garcia issued a disciplinary order against the Officers, the Officers filed timely 

appeals with this Commission on April 6, 2011.  The Officers also filed an unopposed motion to 

consolidate those appeals on May 23, 2011, and the Panel consolidated them on May 27, 2011. 

On June 6, 2011, the Officers moved for summary judgment, and the matter was then 

fully briefed.  On August 22, 2011, the Panel heard oral argument on the Officers’ motion for 

summary judgment.  On September 6, 2011, the Panel granted summary judgment for the 

Officers on the Garcia disciplinary orders, concluding the Manager of Safety lacked jurisdiction 

to rescind the original Perea orders or to issue new orders after the ten-day appeal deadline 

passed, in that the passage of the deadline rendered the original Perea orders final. 

On September 14, 2011, the Manager of Safety filed a timely appeal of the Panel’s order 

granting summary judgment to this Commission.  On April 9, 2012, after full briefing, this 

Commission issued a Decision and Final Order reversing the Panel decision on rescission.  This 
                                                 
2 RR-306 of the Operations Manual states, “Officers shall not use inappropriate force in making 
an arrest or in dealing with a prisoner or any other person.” 
3 RR-112.2 of the Operations Manual states, “In connection with any investigation or any 
judicial or administrative proceeding, officers shall not willfully, intentionally, or knowingly 
commit a material deceptive act, including but not limited to departing from the truth verbally, 
making a false report, or intentionally omitting information.” 
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Commission recognized the “narrow question of law” before it as being “whether the Manager of 

Safety has jurisdiction to rescind and modify a disciplinary order after the ten-day appeal 

deadline passes and the disciplined officer has not filed an appeal to the Commission.”  This 

Commission concluded that, in the abstract, the Manager of Safety possessed such jurisdiction 

because the authority to rescind and modify a disciplinary order “is necessarily implied by the 

Denver City Charter’s grant of general disciplinary authority over the Police and Fire 

Departments to the Manager of Safety.”  Even so, this Commission reasoned that such authority 

is not without limits, in that “considerations of finality and due process preclude the Manager of 

Safety from arbitrarily rescinding or modifying a disciplinary order once it has been issued.”  

(Emphasis added.)  This Commission expressly declined to delineate the “precise contours” of 

this authority.  Hence, this Commission reversed and remanded for a full evidentiary hearing. 

From January 7, 2013 to January 18, 2013, the Panel held a two-week hearing regarding 

the merits of the new disciplinary orders.  On February 19, 2013, the Panel issued its Findings, 

Conclusions, Decision, and Order.  Regarding Sparks, the Panel determined: (1) the Manager 

had sustained the violation of RR-306, Inappropriate Use of Force; and (2) the Manager had 

sustained the violation of RR-112.2, Commission of a Deceptive Act.  Accordingly, the Panel 

affirmed the punishment of a thirty-day suspension without pay and the termination as to Sparks.  

Regarding Murr, however, the Panel held the Manager did not sustain the violation of RR-112.2, 

Commission of a Deceptive Act.  Accordingly, the Panel reinstated Murr and awarded him all 

back pay and other appropriate benefits. 

On February 20, 2013, the Manager filed a timely appeal of the Panel’s Order.  On 

March 4, 2013, the Manager filed a request to stay the Panel’s Order as related to Murr’s 
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reinstatement.  On March 6, 2013, Sparks filed a timely appeal of the Panel’s Order.  On March 

20, 2013, Murr filed a timely appeal of the Panel’s Order.  On April 18, 2013, this Commission 

issued an order granting a stay of the Panel’s Order as it related to Murr’s reinstatement.  On 

April 22, 2013, the Manager filed an unopposed joint motion to consolidate the appeals.  On 

May 10, 2013, this Commission consolidated them.  This Commission did not require oral 

arguments and rules on the briefs.  It is on the basis of this background that this Commission 

now renders its determinations in these appeals. 

IV.  DECISION 

A. Basis for Appeal 

The Charter of the City and County of Denver limits our review of the Panel’s Order to 

certain defined circumstances.  See City Charter § 9.4.15(F); Woods v. City & Cnty. of Denver, 

122 P.3d 1050, 1052 (Colo. App. 2005).  In this case, the Manager appealed the Panel’s Order 

on three separate grounds: (1) the Panel’s Order involves an erroneous interpretation of 

Departmental or Civil Service rules; (2) the Panel’s Order involves policy considerations that 

may have effect beyond the case at hand; and (3) the discipline affirmed or imposed by the Panel 

is inconsistent with discipline received by other members of the Department under similar 

circumstances.  Manager’s Notice of Appeal at 2-3.  And the Officers separately appealed on the 

first two of those grounds.  Sparks’ Notice of Appeal at 1-3; Murr’s Notice of Appeal at 1-2.  

Each of these grounds for appeal from the Panel’s Order fell within the narrow circumstances 

defined in the City Charter.  See City Charter § 9.4.15(F). 

The Panel’s Order turns upon its interpretation and application of the Denver Police 

Department’s Operations Manual.  In addition, the decision addresses significant policy 
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considerations associated with departmental discipline.  Accordingly, we conclude this appeal is 

properly before this Commission pursuant to City Charter § 9.4.15(F)(b), (c). 

B. Standard of Review 

The City Charter and Commission Rule 12 address the applicable standard of review for 

appeals to this Commission.  The Panel’s findings of evidentiary facts are binding upon this 

Commission.  City Charter § 9.4.15(F); Commission Rule 12 § 11(J)(5).  The Charter expressly 

states this Commission may not resolve contested issues of fact.  City Charter § 9.4.15(F).  In 

Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979), the Supreme Court, in an analogous context, 

addressed the policy considerations underlying the broad deference granted to factfinders with 

respect to their factual determinations.  The court reasoned: 

The sanctity of trial court findings is derived from the recognition that the trial 
judge's presence during the presentation of testimonial evidence provides an 
unparalleled opportunity to determine the credibility of the witnesses and the 
weight to be afforded the evidence which is before the court.  The testimony of 
the parties was contradictory on almost every material point in controversy.  It is 
impossible to determine from the bare pages of the record whose testimony 
should be given credit relating to the facts.  In such cases, the difficult task of 
finding those facts is best left to the trial court. 
 

197 Colo. at 313, 592 P.2d at 796 (citation omitted). 

Findings of evidentiary facts involve raw historical data underlying the controversy, 

whereas findings of ultimate facts are conclusions of law or mixed questions of law and fact 

which settle the rights and liabilities of the parties.  Vukovich v. Civil Serv. Comm’n, 832 P.2d 

1126, 1128 (Colo. 1992) (citing Blaine v. Moffat County School District RE No. 1, 748 P.2d 

1280 (Colo. 1988)).  Moreover, findings of ultimate facts usually are phrased in the language of 

the controlling statute or legal standard.  State Bd. of Med. Examiners v. McCroskey, 880 P.2d 

1188, 1193 (Colo. 1994).  A reviewing body may not set aside an administrative agency’s 
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findings of evidentiary facts if they are supported by competent evidence in the record, but an 

administrative agency in a review proceeding is not bound by the hearing officer’s findings of 

ultimate facts or conclusions of law.  Vukovich, 832 P.2d at 1128. 

Finally, police departments possess broad latitude to set and enforce internal standards 

governing their officers.  Special deference should be accorded to rules a department deems the 

most efficient in enabling its police to carry out the duties assigned to them under state and local 

law.  Turney v. Civil Serv. Comm’n, 222 P.3d 343, 347-48 (Colo. App. 2009); see Puzick v. Colo. 

Springs, 680 P.2d 1283, 1286 (Colo. App. 1983) (“Moreover, police department regulations are 

entitled to considerable deference because of the State’s substantial interest in creating and 

maintaining an efficient police organization.”). 

C. The Manager of Safety Acted Within the Bounds of His Jurisdiction to 
Rescind or Modify the Officers’ Disciplinary Orders 

 
Before considering the substantive merits of these consolidated appeals, we address the 

threshold procedural issue each appeal raises: whether, in light of this Commission’s earlier 

decision in Kilroy v. Sparks and Murr, Nos. 11-CSC-03A, -04A (Apr. 9, 2012), the Manager of 

Safety acted within the bounds of his jurisdiction to rescind or modify the Officers’ disciplinary 

orders as originally imposed?  We answer this question in the affirmative. 

In Kilroy v. Sparks and Murr, this Commission rejected the Officers’ argument that the 

Manager of Safety was divested of jurisdiction to modify or rescind disciplinary orders once the 

ten-day appeal deadline passed.  Kilroy at 10.  This Commission reasoned: 

The City Charter’s grant of broad disciplinary authority to the Manager of Safety 
must include the power to rescind and/or modify a disciplinary order once the ten-
day appeal period has passed in certain circumstances, including when new and 
material evidence justifies such modification.  Under our reading of the Charter, 
the Manager of Safety has a reasonable period of time to rescind or modify a 
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disciplinary order after it has been issued, assuming that it is not the subject of an 
appeal to this Commission or the courts.  The reasonableness of the Manager’s 
review in any particular case will turn on the specific circumstances of that case. 
 
The Commission’s holding in this case should not be read to grant the Manager of 
Safety unlimited authority to rescind or modify a disciplinary order no matter how 
flimsy the basis for modification.  In this case, we resolve only the narrow 
question of whether the Manager of Safety is divested of jurisdiction to rescind or 
modify a disciplinary order once the ten-day appeal deadline has passed. 
 

Id.  Accordingly, while this Commission concluded that the Manager was authorized in general 

to rescind or modify a disciplinary order, the outer limits of that authority were not defined.  See 

id. at 2 (“It is not within the scope of this decision to define the precise contours of the Manager 

of Safety’s authority in this area.”).4

We now address the merits of this procedural issue and assess whether the Manager’s 

exercise of his jurisdiction to modify or rescind the Officers’ disciplinary orders was reasonable 

in this particular case.  We conclude the Manager’s rescission of the original disciplinary orders 

was a reasonable exercise of his jurisdiction. 

 

Two criteria emerge from Kilroy that bear on whether the Manager’s decision to modify 

or rescind disciplinary orders already issued was reasonable in a particular case: 

• (1) where the disciplinary order is not appealed before the appeal deadline passes, the 

Manager must act to modify or rescind the order within a reasonable time after issuing it; and 

• (2) the Manager must have appropriate grounds for such modification or rescission, 

including but not limited to the existence of new and material evidence. 

                                                 
4 For this reason, we reject the Manager’s contention that our decision and final order in Kilroy 
constituted “law of the case” on the merits of whether the Manager’s decision in this particular 
case was reasonable under the circumstances.  See Manager’s Opening-Answer Brief at 6-8. 
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Even though the existence of “new and material evidence” is not the only appropriate ground for 

the Manager’s modification or rescission, it appears to be the sole ground on which the Manager 

exercised his jurisdiction to modify or rescind his original disciplinary orders.  We leave for 

another day the identification of other “appropriate grounds” for modification or rescission. 

Turning to the definition of “new and material evidence,” existing legal principles in this 

Commission’s Rules inform our decision as to the reasonableness of the Manager’s decision in a 

particular case.  One ground for this Commission’s review of the Panel’s decision in a particular 

case is the existence of “new and material evidence,” for which four factors must be satisfied for 

such evidence to be considered “new and material” under the Commission’s Rules: 

• (a) the evidence must be such that it could not, with reasonable diligence, have been 

discovered and produced at the time of hearing; 

• (b) the evidence must be favorable to the appealing party; 

• (c) the evidence must be pertinent to a determination of one or more issues of the 

appeal; and 

• (d) the evidence must be of such substance and importance that, by itself or in 

combination with other evidence, there is a reasonable probability that consideration of the 

evidence will result in a different outcome for the case. 

Denver Civil Serv. Comm’n Rule 12 § 11(D)(1).5

                                                 
5 We observe, in passing, that Civil Service Commission Rule 12 was modified effective March 
9, 2013.  However, the modifications to Rule 12 are not implicated by these consolidated 
appeals, for two reasons: (1) the text of the new version of Rule 12 states it is applicable only to 
disciplinary or disqualification appeals initially filed on or after March 9, 2013, which this case 

  We are persuaded these factors should govern 

whether evidence is “new and material” such that it affords the Manager an appropriate ground 
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to modify or rescind a disciplinary order, and we reject the Panel’s articulation of a “some 

credible evidence” standard.  Recognizing the necessity that these factors must be restated to 

reflect the procedural posture of a decision on rescission or modification, rather than an appeal, 

we restate the four “new and material evidence” factors as follows: 

(a) the evidence could not, with reasonable diligence, have been discovered and 
produced at the time of hearing; (b) the evidence must be favorable to the party 
that sought to reopen the investigation; (c) the evidence must be pertinent to a 
determination of one or more issues of the disciplinary proceeding for which the 
order was modified or rescinded; and (d) the evidence must be of such substance 
and importance that, by itself or in combination with other evidence, there is a 
reasonable probability that consideration of the evidence resulted in a different 
outcome for the proceeding. 
 

We now apply the above principles to this case. 

First, given the predicate that the Officers did not appeal their original disciplinary 

orders, we must assess whether the Manager acted to modify or rescind those orders within a 

reasonable time after issuing them.  We conclude he did.  The record before the Panel discloses 

that Manager issued the original disciplinary orders on July 19, 2010 and subsequently rescinded 

them on August 19, 2010 — a time period of thirty-one days.  In our view thirty-one days is, as a 

matter of law, a reasonable time within which the Manager may modify or rescind disciplinary 

orders issued but not appealed within the ten-day appeal deadline.  We express no opinion as to 

whether a period of time longer than thirty-one days would be reasonable. 

Second, we must assess whether the evidence confronting the Manager was “new and 

material” according to the four-factor test we have identified above.  For purposes of this 

determination, we accept as true the Panel’s finding of evidentiary fact that the testimony of 

                                                                                                                                                             
is not; and (2) even if the text of the new version of Rule 12 was applicable, the language 
defining “new and material evidence” was not altered. 
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Vanessa Shaver and Hasan Aoutabachi provided the only possible “new and material” evidence 

for the Manager’s rescission of the Officers’ original disciplinary orders.  See Panel’s Order at 6.   

As to the first factor, the existence and identity of witnesses Shaver and Aoutabachi, as 

well as their knowledge of pertinent events, was incapable of being known, discovered, or 

produced at the time of the original hearing using a “reasonable diligence” standard.  Initially, 

we reject the Panel’s conclusion that Shaver and Aoutabachi “were, or could have been, known 

at the time of Manager Perea’s original decision.”  See Panel’s Order at 6.  In our view, the very 

phrasing of this statement reveals it to be a finding of ultimate fact, by which we are not bound 

on appeal.  Not only is the statement devoid of any findings of fact, but it is also an expression of 

a bald legal conclusion bearing on the first factor supporting whether evidence is “new and 

material.”  See Vukovich, 832 P.2d at 1128.  The Panel did not find: that any investigating 

officer, including Sparks and Murr, possessed any reason or need to interview Shaver or 

Aoutabachi or that anyone even approached Shaver or Aoutabachi at the scene of the incident; 

that Shaver’s or Aoutabachi’s identities were specifically known to anyone involved with the 

disciplinary process until just before Perea reopened the investigation; or that either Shaver or 

Aoutabachi offered themselves to the police or to anyone else until just before Perea reopened 

the investigation.  In sum, there is a complete absence of findings of evidentiary fact by the Panel 

respecting the notion that Shaver and Aoutabachi were capable of being discovered by the 

exercise of reasonable diligence, and we must credit such absence by negating the Panel’s 

ultimate conclusion on the issue. 

As to the second factor, the evidence Shaver and Aoutabachi provided was favorable to 

the party that sought to reopen the investigation — the Manager — because it assisted in a 
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determination that DeHerrera did not resist arrest, whether verbally or physically, and in the 

Manager’s decision to rescind the original disciplinary orders as to both Officers.  Moreover, 

discovery of the existence of new witnesses, whatever their statements might prove to involve, 

could not help but favor the Manager, as a reflection of a thorough and justified decision, 

whatever that decision proved to be. 

As to the third factor, the evidence Shaver and Aoutabachi provided was pertinent to a 

determination of one or more issues of the disciplinary proceeding for which the order was 

modified or rescinded, in that evidence that DeHerrera did not resist arrest provided additional 

support for a conclusion that Sparks used inappropriate force in violation of RR-306 and that 

both Officers committed a deceptive act in violation of RR-112.2.  Even if the evidence provided 

by Shaver and Aoutabachi supported the Officers with respect to DeHerrera’s behavior, the 

prospect of such evidence was also pertinent to a decision on the proceeding. 

As to the fourth factor, the evidence Shaver and Aoutabachi provided — that DeHerrera 

did not resist arrest — was of such substance and importance that, when considered with the 

other evidence available to Manager Garcia, including the HALO video, there is more than a 

reasonable probability that consideration of such evidence resulted in a different outcome for the 

proceeding.  Originally, the Officers were disciplined only for a violation of RR-102.1, Duty to 

Obey Department Rules and Mayoral Executive Orders, as it pertains to Operations Manual 

Section 109.01(2)(a.1).  However, as Shaver and Aoutabachi divulged their knowledge and 

perceptions of the incident, as well as their recollection that DeHerrera did not resist arrest, a 

further investigation commenced, the officers were charged with violations of completely 

different departmental rules than before, and the officers received completely different sanctions 
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than previously were imposed.  (That Manager Perea did not know exactly what Shaver and 

Aoutabachi would say before they were interviewed is not determinative, as this fourth factor is 

focused on the materiality and effect of the evidence after its receipt.)  That consideration of the 

Shaver and Aoutabachi evidence resulted in a different outcome for the case is self-evident — 

new civilian witnesses, by the fact of their existence, could be important in some sense no matter 

what they say.6

Finally, some observations about the rescission and modification process are in order.  

After complaints of police misconduct are received, departmental internal affairs investigations 

are conducted to improve the accountability of police to the public.  Such investigations 

necessarily involve a search for the truth as to what happened.  As highly visible representatives 

of the City and County of Denver, and repositories of the public trust, officers of the Denver 

Police Department should be held to high standards.  For such reasons, the Department’s 

implementation of its own standards governing the conduct of those officers should receive an 

appropriate level of deference.  See Turney, 222 P.3d at 347-48; Puzick, 680 P.2d at 1286; cf. 

Abbott v. Bd. of Cnty. Comm’rs, 895 P.2d 1165, 1167 (Colo. App. 1995) (construction of 

ordinance by officials charged with its enforcement should be given deference). 

 

The Officers express concerns about the finality of discipline that are not insignificant.  

However, where the underlying principle of accountability to the public will be thwarted or the 

integrity of the truth-finding process may be perceived as under threat, the Manager must be 
                                                 
6 We reject the Officers’ contention that, for the outcome of the case to have been “different,” the 
ultimate disposition must change — as in (for example) a situation where the officers in question 
were disciplined, but then after new evidence was received and considered, no discipline 
resulted.  For purposes of this appeal, the new rule violations with which the Officers were 
charged, and the more stringent discipline the Officers received, constituted a materially different 
outcome from the original rule violations charged and the original discipline received. 
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positioned to exercise jurisdiction in a reasonable manner to ensure that truth surfaces and justice 

is done.  By way of analogy, the increased use of DNA evidence in efforts to exonerate criminal 

defendants is reflected throughout the American criminal justice system.  Such evidence may or 

may not absolve a defendant of criminal liability, as it is impossible to know the effect of such 

evidence before receipt.  Rather, the facts pertaining to DNA evidence must be examined and 

tested in the crucible of an investigation.  Where (as here) the Manager learns of the existence of 

new evidence that materially impacts an investigation into alleged police misconduct, the 

Manager must be able to examine such evidence, even if it is unknown at the outset of that 

examination whether the potential exists that the officers under investigation may be vindicated 

or incriminated by that examination. 

For the foregoing reasons, we conclude the Manager’s exercise of his jurisdiction to 

modify or rescind the Officers’ disciplinary orders was reasonable in this particular case.  Having 

so concluded, we now turn to the merits of the substantive appeals regarding the Officers’ 

disciplinary orders. 

D. The Panel Did Not Err in Affirming the Disciplinary Order as to Sparks for 
Violations of RR-306 and RR-112.2. 

 
We next address Sparks’ appeal of the Panel’s affirmance of his disciplinary orders.  We 

perceive no basis to reverse the Panel’s decision that the Manager sustained his burden of proof 

on whether Sparks violated RR-306, Inappropriate Use of Force, and RR-112.2, Commission of 

a Deceptive Act, and on the penalties imposed for such violations in the disciplinary order. 

As to the discipline of Sparks for violating RR-306, Inappropriate Use of Force, the Panel 

did not err in concluding the Manager met his burden of proof.  The Panel’s findings of 

evidentiary fact in support of the conclusion that Sparks used force well in excess of that needed 
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for the situation are myriad, particularly given DeHerrera’s initial nonaggressive stance and 

DeHerrera’s protestations of nonresistance during Sparks’ takedown of him.  Sparks nevertheless 

contends the Panel impermissibly failed to consider his own perceptions of the incident — some 

of which the Panel found to be false and misleading, see Panel’s Order at 13 — in its 

determination on whether the force he used was unreasonable.  Sparks in essence seeks to engraft 

an element of subjectivity (the actual perceptions of the officer involved) onto what clearly is an 

objective test (where the totality of the circumstances, including the HALO video, must be 

considered).  See Panel’s Order at 19-20.  Indeed, in the very Supreme Court case on which 

Sparks relies, the Court admonished that “the ‘reasonableness’ inquiry in an excessive force case 

is an objective one: the question is whether the officers’ actions are ‘objectively reasonable’ in 

light of the facts and circumstances confronting them, without regard to their underlying intent 

or motivation.”  Graham v. Connor, 490 U.S. 386, 397 (1989) (emphasis added).  Thus, the 

Panel was not required to allow Sparks’ subjective perceptions of the incident to overwhelm the 

objective evidence in the record before it. 

As to the discipline of Sparks for violating RR-112.2, Commission of a Deceptive Act, 

the Panel did not err in concluding the Manager met his burden of proof.  The Panel properly 

concluded that, because of the material and irreconcilable differences between Sparks’ versions 

of the incident (regardless of his consistency) and the other evidence, particularly the HALO 

video, the Manager sustained his burden of proof.  According to this Commission’s prior 

decision in Malatesta v. Torrez and Palomares, Case Nos. 11 CSC 01A, 02A, (Oct. 11, 2012), to 

sustain his burden of proof on a violation of RR-112.2 the Manager had to show that “the false 

statement “was made with the knowledge that it was false.  In other words, the deceptive act 
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must not be innocent or inadvertent.”  Malatesta v. Torrez and Palomares at 6.  The fact that 

Sparks’ accounts of the pertinent events could not possibly be squared with the objective 

evidence of the HALO video constituted more than sufficient evidence for the Manager to satisfy 

his burden of proof.  See id. (“[T]he sheer number and significance of the misstatements and 

omissions . . . compels the conclusion that these statements were made knowingly and 

intentionally.  Moreover, the Officer[] [himself] engaged in the pursuit; [he] had direct 

knowledge of all material facts.  [He was] not [a] mere bystander[] who lacked adequate 

perception of the events at issue.”). 

Sparks nevertheless contends the Panel erred to the extent it credited the HALO video 

over Sparks’ accounts of the incident.  However, in a case such as this, where one party’s version 

of events is contradicted by the HALO video, we are persuaded by the following reasoning from 

the Supreme Court’s decision in Scott v. Harris, 550 U.S. 372 (2007), regarding the evidentiary 

force of video evidence appearing in the record: 

When opposing parties tell two different stories, one of which is blatantly 
contradicted by the record, so that no reasonable jury could believe it, a court 
should not adopt that version of the facts for purposes of ruling on a motion for 
summary judgment. 
 
That was the case here with regard to the factual issue whether respondent was 
driving in such fashion as to endanger human life.  Respondent’s version of 
events is so utterly discredited by the record that no reasonable jury could have 
believed him.  The Court of Appeals should not have relied on such visible 
fiction; it should have viewed the facts in the light depicted by the videotape. 
 

Id. at 380-81.  This principle is not confined to the context of a ruling on summary judgment.  

Rather, the Court’s point is well-taken: it is reasonable to infer the falsity of a party’s version of 

events — and, for our purposes, that party’s knowledge of that falsity rather than innocence or 

inadvertence — when a video that unquestionably depicts the incident at issue differs materially 
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in several respects from, and even contradicts, that party’s version.  We believe statements an 

officer makes in direct contradiction to objectively verifiable facts in an otherwise authenticated 

video of the scene are not entitled to a presumption of truth.  Neither should a purported 

recitation of such facts be deemed unknowing or unintentional in the absence of some further 

creditable evidence.  Thus, Sparks does not establish any error by the Panel regarding RR-112.2. 

E. The Panel Erred in Reversing the Disciplinary Order as to Murr for a 
Violation of RR-112.2. 

 
We finally address the Manager’s appeal of the Panel’s reversal of Murr’s disciplinary 

orders.  We conclude the Panel erred in holding the Manager did not sustain his burden of proof 

as to whether Murr violated RR-112.2, Commission of a Deceptive Act.  Hence, we reinstate 

Murr’s termination. 

RR-112.2 provides: “In connection with any investigation or any judicial or 

administrative proceeding, officers shall not willfully, intentionally, or knowingly commit a 

material deceptive act, including but not limited to departing from the truth verbally, making a 

false report, or intentionally omitting information.”  The same legal standard applies as that in 

the appeal of Sparks: the Manager must show that “the false statement “was made with the 

knowledge that it was false.  In other words, the deceptive act must not be innocent or 

inadvertent.”  Malatesta v. Torrez and Palomares at 6. 

The Panel found, as a matter of evidentiary fact, the following: “It is undisputed that 

Murr made a false statement in his initial report and interview claiming that DeHerrera attempted 

to hit Sparks.”  Panel’s Order at 26.  In the Panel’s view, this statement supported a case for a 

violation of RR-112.1, but not RR-112.2: “However, the [Manager] charged Murr with a 
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violation of RR-112.2 which requires a showing that Murr knew that he was making a material 

false statement for the purposes of affecting the outcome of the Use of Force investigation.”  Id. 

RR-112.2, however, does not require that a false statement be made “for the purpose[] of 

affecting the outcome” of an investigation into claimed police misconduct.  Rather, all that the 

plain language of the Rule requires is (1) a “material deceptive act,” which includes a verbal 

departure from the truth, (2) be made “willfully, intentionally, or knowingly,” (3) “in connection 

with” an investigation.  (Emphasis added.)  No additional requirement of intent exists with regard 

to proof that, assuming the officer in question made a false statement intentionally and as part of 

an investigation, the officer also harbored the mental state of intending to influence the outcome 

of the investigation.  We reject the Panel’s conclusion and ultimate finding of fact on this point.  

The intent necessary to sustain a violation of RR-112.2 — the intent to lie — is proven by a 

showing that the officer’s statement is inconsistent with the objective evidence in the record.  

This standard is established with respect to Murr.  In other words, Murr’s intent to lie is reflected 

by and derivative of his statement’s falsity. 

The Panel found that Murr’s first statement to the Internal Affairs Bureau, that he initially 

saw DeHerrera try to hit Sparks, was directly repudiated by the HALO video.  Those images 

showed Murr turning his attention to Johnson, with his back turned to DeHerrera and Sparks, 

such that Murr could not observe the events that transpired between Sparks and DeHerrera.  Such 

a statement by Murr, in the face of objective video evidence to the contrary, demonstrates an 

intent to lie, and the Panel erred in concluding otherwise. 

To support its ultimate conclusion, the Panel reasoned that Murr could be viewed in the 

light of a “bystander witness” who did not have direct knowledge of all the facts.  However, 
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Murr is no typical bystander.  The Panel itself acknowledged Murr was a fifteen-year veteran of 

the Denver Police Department.  See Panel’s Order at 8.  Murr, like Sparks, is trained in police 

policies and procedures; his knowledge base as to what police officers expect in certain 

situations is much broader than the bystander civilian — meaning Murr was more than aware 

that, when his back was turned such that a given situation was not visible to him, he should never 

hypothesize as to what he could not see. 

Murr relies on Burman v. Richmond Homes, Ltd., 821 P.2d 913, 920 (Colo. App. 1991), 

for the proposition that the Panel’s finding of intent as to Murr (that he “mistakenly made an 

erroneous assumption”) is a finding of fact this Commission cannot review.  Murr’s reliance is 

misplaced.  Burman does not involve the peculiar rules regarding findings of evidentiary facts 

versus findings of ultimate fact made by administrative agencies.  Rather, Burman addresses the 

intent to waive a contractual term.  Id. at 919-20.  Distinct administrative rules govern this appeal 

that did not apply in any sense in Burman, and Murr cannot state any authority that substitutes 

the procedure in Burman for the administrative rules applicable here, much less offer any basis 

on which Burman could support a conclusion on the ultimate determination of Murr’s intent. 

To any extent this Commission’s prior decision in Garcia v. Devine and Nixon could be 

read to stand for the proposition that a finding of intent is a finding of fact, we decline to follow 

Garcia, particularly in light of binding precedent instructing us that findings of ultimate facts are 

conclusions of law or mixed questions of law and fact that settle the rights and liabilities of the 

parties, Vukovich, 832 P.2d at 1128, and that usually are phrased in the language of the 

controlling statute or legal standard, McCroskey, 880 P.2d at 1193.  Where, as here, the operative 

language of the disciplinary rule in question requires a particular level of intent be proven, a 
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finding as to intent must be a finding of ultimate fact, without which the Manager could not 

sustain his burden of proof, and which settles the rights and liabilities of the Manager and the 

officer.  Put a different way: with respect to intent as an element of an offense subject to 

discipline, what Murr actually said is a finding of evidentiary fact.  The legal effect of what Murr 

said — that is, whether Murr intended to lie, as is necessary to sustain a disciplinary order 

against him — must be a finding of ultimate fact by the Panel, by which this Commission is not 

bound on appeal. 

V.  CONCLUSION AND FINAL ORDER 

Concerning the procedural issue the Panel confronted on remand from this Commission, 

the Manager’s jurisdiction to rescind or modify a disciplinary order may be expressed as follows: 

(1) where the disciplinary order is not appealed before the appeal deadline passes, the Manager 

must act to modify or rescind the order within a reasonable time after issuing it even though the 

deadline for appeal has passed; and (2) the Manager must have appropriate grounds for such 

modification or rescission, including but not limited to the existence of new and material 

evidence.  Where the grounds for modification or rescission is the existence of new and material 

evidence, evidence is “new and material” where four factors are met: (a) the evidence could not, 

with reasonable diligence, have been discovered and produced at the time of hearing; (b) the 

evidence must be favorable to the party that sought to reopen the investigation; (c) the evidence 

must be pertinent to a determination of one or more issues of the modified or rescinded 

disciplinary order; and (d) the evidence must be of such substance and importance that, by itself 

or in combination with other evidence, there is a reasonable probability that consideration of the 

evidence resulted in a different outcome for the case.  As this Commission has reasoned above, 
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in our view the Manager reasonably exercised his authority to rescind the Officers’ original 

disciplinary orders. 

As to Sparks, the Panel’s decisions regarding both RR-306, Inappropriate Use of Force, 

and RR-112.2, Commission of a Deceptive Act, are affirmed.  As to Murr, the Panel’s decision 

regarding RR-112.2, Commission of a Deceptive Act, is reversed, and the Manager’s termination 

of Murr is reinstated. 
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